ORDINANCE NO. TC-1260, XYY

AN ORDINANCE RELATING TO THE TRAFFIC CODE FOR THE CITY OF OVERLAND
PARK, KANSAS, AMENDING AND REPEALING EXISTING OVERLAND PARK
MUNICIPAL CODE SECTIONS 12.04.030, 12.04.107 AND 12.04.163.

BEIT ORDAINED BY THE GOVERNING BODY OF THE CITY OF OVERLAND PARK,
KANSAS:

SECTION 1. Overland Park Municipa Code Section 12.04.030 is hereby amended to read as

follows

12.04.030 Driving Under the Influence of Alcohol or Drugs; Penalties

@

(b)

(©

(d)

(€

No person shall operate or attempt to operate any vehide within this City while:

(1) Thedcohol concentration in the person's blood or breath as shown by any competent
evidence, including other competent evidence as defined in paragraph (1) of subsection
(f) of K.S.A. 8-1013, and amendments thereto, is .08 or more;

(2) thedcohol concentration in the person's blood or breath, as measured within two hours
of the time of operating or attempting to operate a vehicle, is .08 or more;

(3) under the influence of dcohal to a degree that renders the person incapable of safely
driving avehide

(4) under the influence of any drug or combination of drugsto a degree that renders the
person incgpable of safey driving avehicle; or

(5) under theinfluence of acombination of dcohol and any drug or drugs to a degree that
renders the person incapable of safely driving avehicle.

No person shal operate or attempt to operate any vehicle within this City if the personisa
habitua user of any narcotic, hypnotic, somnifacient or simulaing drug.

If aperson is charged with aviolation of this section involving drugs, the fact thet the person is
or has been entitled to use the drug under the laws of this state or the ordinances of this City
shdl not condtitute a defense againg the charge.

Prior to sentencing a person convicted of this section which offense resulted in serious bodily
injury or the death of a person, the court shall cause reasonable attempts to be made to notify
the victim or the victim's family, who shall be given an opportunity to make a victim's impact
satement asto theimpact of the offense on the victim's life or the lives of the victim's family
members. In addition, the court may require that a person convicted of aviolation of this
section which offense resulted in persond injury to a person, the degth of aperson or injury to a
person's property in addition to any other penaty provided by law, that the convicted person
pay restitution as a condition of probation or parole; provided such restitution shdl bein
addition to any other penalties provided by law.

On afirg conviction of aviolation of this section, a person shdl be sentenced to not less than
48 consecutive hours nor more than six months imprisonment (or in the court's discretion 100
hours of public service), and fined not less than $500 nor more than $1,000. The person
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convicted must serve at least 48 consecutive hours imprisonment or 100 hours of public service
either before or as a condition of any grant of probation or suspension, reduction of sentence or
parole. In addition, the court shal enter an order which requires that the person enroll in and
successfully complete an acohol and drug safety action education program or a trestment
program as provided in K.S.A. 8-1008 and any amendments thereto or both the education and
treatment programs. In al cases the person shal be evauated by an acohol and drug

counsdlor prior to sentencing.

On a second conviction of aviolation of this section, a person shall be sentenced to not less
than 90 days nor more than one year's imprisonment and fined not |ess than $1,000 nor more
than $1,500. The person convicted must serve at least five consecutive days imprisonment
before the person is granted probation, suspension or reduction of sentence or parole or is
otherwise rdeased. The five days imprisonment mandated by this subsection may be served in
awork release program only after such person has served 48 consecutive hours' imprisonment,
provided such work release program requires such person to return to confinement at the end
of each day in the work release program. The court may place the person convicted under a
house arrest program pursuant to K.S.A. 21-4603b, and amendments thereto to serve the
remainder of the minimum sentence only after such person has served 48 consecutive hours
imprisonment. As a condition of any grant of probation, suspension of sentence or parole or of
any other release, the person shall be required to enter into and complete a treatment program
for dcohol and drug abuse as provided in K.S.A. 8-1008 and any amendments thereto.

Upon a person's second or subsequent conviction for an acohol related offense, if the person
had an acohol concentration of .15 or more in the persoris blood or bregth, the convicting
court shdl redtrict the person's driving privileges to driving only amotor vehicle equipped with
anignition interlock device, approved by the state of Kansas, and obtained, ingtalled and
maintained at the person's expense. Any fine imposed by the court for the conviction may be
reduced in an amount equa to the expense incurred by the person for obtaining, ingaling, and
maintaining the ignition interlock device.

The municipa court shal not have jurisdiction to hear cases involving third and subsequent
violaions of this section or any other felony violation.

Any person convicted of violating this ordinance who had a child under the age of 14 yearsin
the vehicle a the time of the offense shdl have such person’s punishment enhanced by one
month of imprisonment. This imprisonment must be served consecutively to any other pendty
imposed for aviolation of this ordinance. During the service of the one month enhanced
pendty, the judge may order the person on house arrest, work release or other conditional
releasse.

Upon conviction of a person of aviolation of this section, the divison, upon receiving areport
of conviction, shal suspend, restrict or sugpend and restrict the person's driving privileges as
provided by K.S.A. 8-1014, and amendments thereto.

Upon convicting a person of an acohol or drug related offense the convicting court, in lieu of
the restrictions set out in K.S.A. 8-1015(a), may redtrict the person's driving privileges to
driving only amotor vehicle equipped with an ignition interlock device, gpproved by the divison
and obtained, ingtdled and maintained at the person's expense. Any fine imposed by the court
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for the conviction shdl be reduced by the court in an amount equd to the expense incurred by

the person for obtaining, ingaling and maintaining the ignition interlock device.

The court may establish the terms and time for payment of any fines, fees, assessments and

costs imposed pursuant to this section. Any assessment and costs shall be required to be paid

not later than 90 days after imposed, and any remainder of the fine shdl be paid prior to the
find release of the defendant by the court.

In lieu of payment of afineimposed pursuant to this section, the court may order that the

person perform community service specified by the court. The person shall receive a credit on

the fine imposed in an amount equd to $5.00 for each full hour spent by the person in the
specified community service. The community service ordered by the court shall be required to
be performed not later than one year after the fine isimposed or by an earlier date specified by
the court. If by the required date the person performs an insufficient amount of community
sarvice to reduce to zero the portion of the fine required to be paid by the person, the remaining
ba ance of the fine shall become due on that date.

1) Except as provided in paragraph (5). in addition to any other penaty which may be
im upon a person convicted of aviolaion of this section, the court may order
that the convicted person’s motor vehicle or vehicles beimpounded or immobilized
for aperiod not to exceed one year and that the convicted person pay al towing,
impoundment and storage fees or other immobilization cods

2 The court shall not order the impoundment or immobilization of amotor vehicle

driven by a person convicted of aviolation of this section if the motor vehicle had
been golen or converted at the time it was driven in violation of this section.

3 Prior to ordering the impoundment or immohilizetion of a motor vehicle or vehides
owned by a person convicted of aviolaion of this section, the court shall consider,
but not be limited to, the following:

(A)  Whether the impoundment or immobilization of a motor vehide would result
in the loss of employment by the convicted person or a member of such
person' s family; and

(B) whether the ability of the convicted person or a member of such person’'s
family to attend school or obtain medical care would be impaired.

(4) Any persond property in a vehicle impounded or immobilized pursuant to this
subsection may be retrieved prior to or during the period of such impoundment or
immobilization.

(5 As used in this subsection, the convicted person's motor vehicle or vehicdes shdll
include any vehicle leased by such person. If the lease on the convicted person’s
motor vehide subject to impoundment or immobilization expiresin less than one year
from the date of the impoundment or immohbilizetion, the time of impoundment or
immobilization of such vehidle shall be the amount of time remaining on the lease.

The court shdl report every conviction of aviolation of this section and every diverson

agreement entered into in lieu of further criminal proceedings or acomplaint aleging aviolation

of this section to the divison. Prior to sentencing under the provisions of this section, the court
shdl request and shdl receive from the divison arecord of dl prior convictions obtained against
3
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such person for any violation of any of the motor vehicle laws of this Sate.

For the purpose of determining whether a conviction isafirst, second, third, fourth or

subsequent conviction in sentencing under this section:

(1) "Conviction" includes being convicted of aviolation of this section or entering into a
diverson agreement in lieu of further crimina proceedings on acomplant dleging a
violaion of this section;

(2) "Conviction" includes being convicted of aviolation of alaw of another state or an
ordinance of any city, or resolution of any county, which prohibits the acts thet this section
prohibits or entering into a diverson agreement in lieu of further crimind proceedingsin a
case dleging aviolation of such law, ordinance or resolution;

(3) Any convictions occurring during a person’ s lifetime shal be taken into account when
determining the sentence to be imposed for afirgt, second, third, fourth or subsequent
offender;

(4) Iltisirrdevant whether an offense occurred before or after convictions for a previous
offense; and

(5) A person may enter into adiverson agreement in lieu of further crimina proceedings for a
violation of K.SA. 8-1567, and any amendments thereto, this ordinance or any
ordinance which prohibits the acts of this section, and amendments thereto, only once
during the person’slifetime.

No plea bargaining agreement shall be entered into nor shal any judge gpprove aplea
bargaining agreement entered into for the purpose of permitting a person charged with a
violation of this section, or aviolation of any ordinance of acity or resolution of any county in
this state which prohibits the acts prohibited by this section, to avoid the mandatory pendties
established by this section or by the ordinance. For the purpose of this subsection, entering into
adiverson agreement pursuant to K.S.A. 12-4413 et seq. and any amendments thereto, or
22-2906 et seg., and anendments thereto shdl not condtitute plea bargaining.

The dternatives set out in subsections (a) (1), (a) (2), and (&) (3) may be pleaded in the
dternative, and the City may, but shal not be required to, elect one or two of the three prior to
submission of the case to the fact finder. In addition, the City may charge the defendant with
operation or attempted operation of amotor vehicle in the dternative, and the City may, but
shall not be required, to elect one of the two aternatives prior to submission of the caseto the
fect finder.

It shal not be a defense to any prosecution under this section that the person did not understand
any written or ora notice required under the laws of this state because of any condition
produced by the person's voluntary intoxicetion or by injury resulting from that intoxication.

For the purpose of this ordinance, (1) “Imprisonment” shal include any restrained environment
in which the court and law enforcement agency intend to retain custody and control of a
defendant and such environment has been approved by the Governing Body of the City, (2)
“Drug” includestoxic vapors as such term is defined at O.P.M.C. §11.56.190.
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SECTION 2. Overland Park Municipa Code Section 12.04.107 is hereby amended to read as
follows

12.04.107 Unattended Motor Vehicle; Ignition; Key and Brakes.

(a) No person driving or in charge of amotor vehicle shal permit it to stand unattended without first
stopping the engine, locking the ignition, removing the key from the ignition, effectively setting
the brake thereon and, when standing upon any grade, turning the front whed s to the curb or
side of the highway.

b For the purpose of this section, unattended shall not be construed to mean a motor vehicle with

an engine that has been activated by aremote starter system, when the motor vehide is locked
and when the ignition keys are not in the motor vehicle

SECTION 3. Overland Park Municipa Code Section 12.04.163 is hereby amended to read as
follows

12.04.163 Additional Lighting Equipment.

) Any motor vehicle may be equipped with not more than two side cowl or fender lamps which
shdl emit an amber or white light without glare.

(b) Any motor vehicle may be equipped with not more than one running board courtesy lamp on
each Sde thereof, which shal emit awhite or amber light without glare.

(© Any motor vehicle may be equipped with one or more back-up lamps, ether separately or in
combination with other lamps, but any such back-up lamp or lamps shdl not be lighted when
the motor vehicle isin forward motion.

(d) Any vehicle 80 inches or more in overdl width, if not otherwise required by 12.04.151 may be
equipped with not more than three identification lamps showing to the front which shall emit an
amber light without glare, and not more than three identification lamps showing to the rear which
ghdl emit ared light without glare. Such lamps shal be mounted as specified in 12.04.151(f).

(e Any vehicle may be equipped with one or more sde marker lamps and any such lamp may be
flashing in conjunction with turn or vehicular hazard warning signds. Side marker lamps located
toward the front of a vehicle shdl be amber and side marker lamps located toward the rear
shdl bered.

() Any motor vehicle may be equi with neon ground effect lighting, except that such lighti
shall not flash, be any shade of red nor shall any portion of the neon tubes be visible. “Neon

ground effect lighting” means neon tubes placed underneath the motor vehicle for the purpose of
illuminating the ground below the motor vehicle cregting ahao light effect.



SECTION 4. Existing Overland Park Municipal Code Sections 12.04.030, 12.04.107 and 12.04.163
are hereby repeaed.

SECTION 5. Thisordinance shdl take effect and bein force July 1, 2003, and after its publication in
The Overland Park Sun, an officia City newspaper.

PASSED by the City Council this day of , 2003.
APPROVED by the Mayor this day of , 2003.

Ed Eilert, Mayor
ATTEST
Marian Cook
City Clerk
APPROVED AS TO FORM:

Tammy M. Owens
Assgant City Attorney



